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CRIMINAL APPEALS AMENDMENT BILL 2019 
Second Reading 

Resumed from 20 February. 

MR P.A. KATSAMBANIS (Hillarys) [11.57 am]: I rise as the lead speaker for the Liberal Party on the 
Criminal Appeals Amendment Bill 2019 to indicate that the Liberal Party will not be opposing this bill. It is a rather 
interesting bill, to say the least. It is different. In many ways, it is quite a challenging bill because it deals with 
a subject that has to balance a number of competing legal rights within our criminal law that particularly relate to 
people who have been convicted and sentenced for very serious offences. It introduces a new statutory right for 
a person who has been convicted and sentenced to make a second or subsequent appeal against their conviction. It 
is not just a second appeal, but a second or subsequent appeal. It introduces the possibility of a series of appeals 
for the same crime. It does so when two circumstances have come to light. The first circumstance is “fresh and 
compelling” evidence and the second circumstance is “new and compelling” evidence. They are two separate and 
distinct terms, fresh and compelling compared with new and compelling. They are defined separately in the 
Criminal Appeals Amendment Bill and different procedures apply to each case on the rights of appeal. That is 
good for those people who have been convicted of an indictable offence and who believe that they have been 
wrongly convicted. We know anecdotally from speaking to many people who are incarcerated or have been 
incarcerated that our jails seem to be full of innocent people. That is the anecdotal evidence. The reality is that it 
is still a majority of people who are convicted of indictable offences who plead guilty to those offences. Already 
we are dealing with a minority of people who have been convicted when they have not pleaded guilty; they have 
pleaded not guilty. Our legal system currently allows an appeal upon conviction on the conviction itself or on the 
severity of the sentence when the sentence is proved to be manifestly unjust. Once the appeal has been heard, there 
is no longer a right of appeal. 

Some other rights are well enshrined in our legal system, including our legislation, and those rights have been 
exercised in the past, including in Western Australia. There is the royal prerogative of mercy, which is obviously 
exercisable by the Governor because it is a royal prerogative. There is also the opportunity to petition the 
Attorney General of the day. A person who is convicted of an indictable offence can petition the Attorney General 
of the day and request that they refer their case to the Court of Appeal. They obviously then have to provide 
evidence to the Attorney General to satisfy them that it is the right thing to do. In his own second reading speech, 
the Attorney General indicated that he had recently considered one of those petitions on behalf of a Mr Scott Austic. 
I will be careful because I do not think that matter has been finally determined. 

Mr J.R. Quigley: There is a hearing on 22 July. I am waiting because it is an appeal. 

Mr P.A. KATSAMBANIS: I do not want my comments to interfere in any way with the administration of justice. 
I am not suggesting that this bill would affect it. It is best to simply refer to the fact that the Attorney General has 
made a decision to refer Mr Austic’s matter to the Court of Appeal and, as he indicated, it will be heard in July 
this year. Already, that is being used. We know also that in Western Australia there are some well-known cases in 
which people have utilised the existing rights in our legal system to have their matter reopened and reheard. 
Obviously, the Attorney General has had some involvement in some of those matters. The matter of Andrew Mallard 
is fresh in the mind of most Western Australians. There was the Mickelberg brothers’ case and the von Deutschburg 
case and the like in which those matters were reopened to the benefit of the accused person. In those cases, the 
person had been convicted and it was subsequently found that that conviction ought to be quashed on the merits 
of their case. It is not as though no system is in place; it is just that the Attorney General has advanced that that 
system is difficult, it is cumbersome, and it might be subject to political whims of the day. Again, I think in his 
second reading speech he indicated that he had long campaigned to take politics out of these matters. I think he 
was wearing his hat as Attorney General and as an advocate there rather than as a strong and sometimes feisty and 
dogmatic parliamentary performer. I think we could probably balance out that aspect of his personality with the 
aspect of him being the senior law officer and previously having been a senior legal practitioner. The actions of 
either side may not always fall on the side of taking the politics out of matters, but we will leave that to one side 
and consider the bill on its merits. 

Given what is currently available, the Attorney General has indicated that he and the government believe there is 
a gap in the system, and he has introduced this legislation that will allow second and subsequent appeals. It 
challenges one of the real axioms of our legal system, a real pillar of our legal system, and that is the pillar of 
finality; that is, a matter does not drag on forever, particularly in criminal law; a matter is decided. Once a court 
has decided the matter, that decision is final. An appeal can be lodged for procedural fairness or for natural justice, 
but, again, the trial has been held, the determination has been made and the appeal has been held. That is it. The 
system considers the matter done and dusted unless or until there is an application for the exercise of the royal 
prerogative of mercy or a petition is made to the Attorney General and convinces the Attorney General of the day 
to refer the case to the Court of Appeal for rehearing. 
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As we said, the number of cases is very narrow. We can list them because there are so few. That is how the system 
has been working until now. The Attorney General has determined that a new system needs to be brought into 
place that challenges that principle of finality. It allows second and subsequent appeals, very clearly, not just one 
more appeal. It can allow multiple appeals if new and compelling or fresh and compelling evidence can be adduced. 

Why do we have the principle of finality? There are a number of reasons. One of those reasons is that our court 
time is precious and we do not want our courts to be reconsidering again and again matters that have been 
determined when there is absolutely no hope that the original decision will be overturned because it is a waste of 
time, a waste of energy and a waste of resources. That is one of the reasons for the principle of finality. 

The other reason that the principle of finality is important is that it gives certainty to victims. I use the term 
“victims” broadly—both the victims of the actual crime, be it an assault, a sexual assault or the like, and the 
families of the victims. In particular, in cases of murder or manslaughter, the primary victim is, unfortunately, no 
longer with us, but the secondary victims have to live with that forever. At the moment we are seeing a matter in 
which families of victims in some very well-publicised cases in Western Australia are hoping to see a conviction 
so they can get finality. I am not going to traverse those grounds in any way, shape or form, except to indicate that 
the families of those murdered in what are known colloquially as the Claremont serial killings still struggle to 
come to grips with things today, and they still call for justice. They cannot have their loved ones returned to them. 
The only justice they can seek is to identify the perpetrator and have that perpetrator convicted. We see how 
important it is for victims and secondary victims to get finality—to get a conclusion on a matter. We also know 
that when matters are dredged up again, it causes significant harm to victims. It re-traumatises them and reminds 
them of what went on. It brings all those horrible thoughts back to being. We recently dealt with legislation that 
the Attorney General claimed would give more certainty to victims of crime because matters would not be dredged 
up again and again and the Attorney General could stamp the file with “Do not bring it to me for a while” so the 
victims and their families would know that the criminal would not come up for parole again for a while and those 
issues would not be dredged up publicly and remind them of what they have been through and what they are still 
going through. Often victims cannot put these matters behind them. They might do their best to put on a brave face 
and they might put the matters to the back of their mind, but they are never totally forgotten. An important pillar 
of our justice system is protecting our victims. That is the area in this legislation that we as an opposition are 
concerned about. We have significant concerns about it. We do not want to deny anyone justice. In particular, we 
do not want innocent people rotting away in prisons; nobody does. We on this side do not want that, nor does the 
Nationals WA or the government—nobody does. However, at the same time, we unashamedly stand on the side 
of victims. We want to protect them. Firstly, we want to have far fewer victims of crime than we have today by 
limiting crime. However, once crime happens, we want to wrap our arms around those victims and protect them 
and offer them the services and protection they need, which go well beyond the criminal justice system. One of 
the great things about living in twenty-first century Australia is that we have worked out that victims need far more 
than simply seeing the perpetrator of the crime against them go to court and face justice. Victims need a lot more 
than that. 

Facing justice is one part of the process of assisting victims. We do not want them re-traumatised. We do not want 
the matters dredged up again and again hopelessly. At the same time, we do not want miscarriages of justice. We 
do not want a repeat of a recent case—the Attorney General would be able to assist me on this—that I think is 
known as the Gibson case; he was the fellow who was wrongly accused of murder. In the end, the victim’s mother 
was one of the strongest campaigners for an appeal—in that case it was an appeal—to be determined so that the 
accused person who was at first instance convicted could be exonerated. We do not want to see those sorts of 
miscarriages of justice. We want a system that can be nimble enough to identify as quickly as possible 
a miscarriage, and to fix it. I would argue that the gentleman who was accused and originally convicted is just as 
much a victim of this process as anybody else. I have not looked into it recently, but I believe the perpetrator of 
that crime remains at large, so a series of victims are waiting for justice to take its course. 

We stand unashamedly on the side of victims. We are concerned at what impact this new regime will have on 
victims of crime, especially in serious matters. This is related only to indictable offences to start with. It applies 
only to those serious matters. Simply by its nature, it will relate to offences for which people have been convicted 
and sentenced to really long sentences, because by the time we go through the process in this case, often people 
are in jail for only 12 months, 18 months or two years, and by the time they get legal representation and get fresh 
and compelling evidence, they will have served their term. They still might want their day in court and to have 
their name cleared, but they will not be rotting away in a jail cell unnecessarily. It will be skewed to that higher 
end where the impact on the victims is greatest and the secondary victims have also been impacted on gravely, 
whether they are dealing with a victim of serious assault or grievous bodily harm. The secondary victims—the 
family, relatives and friends—have to nurse that victim through their life. They might be dealing with a victim of 
sexual assault, including child sexual assault, who has to live through that horror on a daily basis, or they might 
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simply be the secondary victims of homicide victims who must live with their grief and who miss their loved ones 
on a daily basis. 

We are concerned that a series of subsequent appeals will have an impact on primary and secondary victims and 
their families and friends. That is why we are at best lukewarm on what is proposed by the Attorney General. We 
are extremely wary about what the reality will be when this regime is introduced, especially in the first few years. 
There will be people in prisons around Western Australia today thinking that as soon as this legislation is passed, 
they are going to give it another go. We will see a series of cases come forward rather quickly because of that bank 
up. Some of them may have merit, but some of them may not. I will discuss that in a minute. We do ring that alarm 
bell. As a responsible opposition, I think it is fair to put that on the table at the outset. This is a new criminal 
appeals regime that will allow second and subsequent appeals, and we are concerned about the impact that will 
have on the victims and the secondary victims of those who have been convicted of offences in the first place. We 
realise that it is not a linear matter either. That is why I use the case of Gibson to highlight that, in many cases, 
miscarriages occur that need to be fixed, but already our system is dealing with that. That case was dealt with on 
appeal and there was no need for a second or subsequent appeal. The Austic case is going through the courts. We 
know about the Mallard and Mickelberg cases and the like. We know that our system has been working. 

Interestingly, the system in this legislation will not replace the existing system of an as-of-right appeal followed 
by an opportunity to petition either the Attorney General for the matter to be referred to the Court of Appeal or the 
Governor for the exercise of the royal prerogative of mercy, or to do both. As I understand, that system will stay. 
However, this new criminal appeals process in new part 3A of the Criminal Appeals Act will come into being to 
give persons who have been convicted of indictable offences the opportunity to appeal against the conviction. It is 
another important criterion that new part 3A allows appeal only on conviction, not on sentence. The grounds are 
either fresh and compelling evidence, or new and compelling evidence. I assume that these terms are quite 
confusing for non-lawyers, because non-lawyers might think that the definition of “fresh and compelling” is new 
and they might think that “new and compelling” means stuff that was still around. From a legal perspective, I think 
the definitions are good. That is my personal opinion; the Attorney General can give that the weight he wants to 
give it. The definitions are clear. “Fresh” means that if, despite the exercise of reasonable diligence, it was not and 
could not have been available at the trial of the offence or any previous appeal. As hard as they tried, this evidence 
was not and could not have been made available; without limiting it, it did not exist.  

Mr M. Hughes: Yes, it wasn’t adduced.  
Mr P.A. KATSAMBANIS: No, adduced is different.  

Mr M. Hughes: Is it? 
Mr P.A. KATSAMBANIS: That is coming up. That is the trap for young players.  

I do not want to limit it but, really, from a legal perspective, that is pretty clear. “Compelling” means if it is highly 
probative in the context of the issues in dispute at the trial of the offence. If a person is accused of murder, the fact 
that they were not there when the murder took place is highly probative. In most cases I doubt whether the footpath 
on which a victim was shot was gravel, bitumen or concrete would be highly probative. In some cases it might be, 
which is why, members may notice, I hesitate before I say these things. That is fresh and compelling. Then there 
is the definition of “new and compelling”, the proposed new section 35E. “New” is defined as —  

(a) new if — 

(i) it was not adduced at the trial of the offence; but 

(ii) with the exercise of reasonable diligence, could have been adduced at the trial of the offence or 
any previous appeal; 

If we had gone down that rabbit hole, we would have found it or we would have used it. “Fresh” means that no 
matter what rabbit hole we went down, it was just not around. The Attorney General is paying particular attention. 
If I get it wrong, he will tell me. He will not wait for summing up; he will interject. “New” means new in the 
context of being adduced in the case. If we had gone down the rabbit hole, we would have found it, but we did not. 
It is not fresh evidence, it is not evidence that has come to light since the trial; it is evidence that could have been 
brought at the trial or the appeal, but it was not because something happened, and that something that happened 
could be on the part of the prosecution or on the part of the defence. That is left open, and I understand why. That 
is fair and reasonable in the strict legal context. Again, in the definition of “new and compelling”, “compelling” 
means exactly the same as it does in the definition of “fresh and compelling”; that is, it is highly probative in the 
context of the issues in dispute at the trial of the offence.  

Subsequent clauses set out what will happen in cases in which an application for special leave is made to bring 
this appeal. When I first looked at this I was probably more concerned than possibly I am today. There are things 
in this legislation that put a ring-fence around it. First of all, it is an appeal to the Court of Appeal, our most senior 
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justices. This is what these people do every day; they weigh up evidence to see whether it is fresh and compelling, 
or new and compelling, or compelling if it has a high probity value. That is what they do as a business. This will 
not be determined by a bunch of people down at the local coffee shop. That is a bit of a temper on where all this 
goes. Secondly, there is a provision that evidence is not precluded from being admissible on an appeal brought 
under this part just because it would not have been admissible in the earlier trial of the offence that resulted in the 
relevant conviction. That is pretty clear. There are all sorts of rights on how the appeal will be determined. 
Effectively, at the end of the day, under “Decision on appeal” in proposed new section 35I(4) —  

The Court of Appeal must allow an appeal based on new and compelling evidence if it is satisfied that in 
light of all the evidence, the evidence establishes that the offender is innocent. 

They have to find innocence. This is really an appeal on conviction—you did it or you didn’t do it. We will wait to 
see how this operates in practice. I do not intend to interrogate every single word in the bill; that would not be fair 
because the procedure is limited to serious indictable offences and it will apply to only a limited number of offenders.  

The ACTING SPEAKER: Attorney General, I am having difficulty hearing the member for Hillarys.  

Mr P.A. KATSAMBANIS: What I am concerned about in all of this is what these appeals will do to victims. In 
his second reading speech, the Attorney General said that the opportunity to apply for special leave in every case 
is designed to act as filter for vexatious, frivolous or spurious applications, and that is true. The fact that these 
cases will go to the Court of Appeal will also act as a filter because the judges of the Court of Appeal are pretty 
good at smelling that quickly. I think the judges will be able to rule applications out—or in, for that matter—on 
the papers anyway, which, hopefully, will not eat up too much court time. The refusal of special leave cannot of 
itself be the subject of an appeal, but we will see what might be able to be the subject of an appeal. That does not 
rule out all appeals; it just rules out that the refusal of special leave will, of itself, not be of appeal.  

The Attorney General indicated that the bill provides the court discretion to order the appellant to pay another 
party’s costs of or relating to that appeal. That sounds good in theory; if a convicted person appeals and the court 
rules out that appeal, the court can order the person to pay the costs of parties and they will have to pay those costs. 
In reality, someone sitting behind for bars for a long time is highly unlikely, not totally unlikely, to be a person of 
significant financial means so the worth of a costs order against that person is questionable, not that I think that 
the fear of a costs order should preclude people from bringing an appeal when they ought to bring it. That is that 
twin-edged sword. I do not think that the fear of cost orders will deter anyone in this sort of element. We are talking 
about people who have been convicted and sentenced to long terms of imprisonment, who are highly unlikely to 
have been pecunious to start with and, with the time of incarceration, are probably even less pecunious than they 
were, so I do not think that will be much of a deterrent. Some of the other concerns I have about this bill are 
probably about the operation of it—the numbers. How many people do we expect would utilise this new appeals 
process over time, especially in those first few years? 
Mr J.R. Quigley: We are cleaning out the same old suspects, if I can put it that way. 

Mr P.A. KATSAMBANIS: Yes. 

I think that over time we will settle at a relatively even number a year, but early on there might be a spike. I would 
be interested in the Attorney General, in his summing up, giving me an indication of what that will be like. How 
much more court resources or time will this require? 

Mr M. Hughes: Member, are you aware of the Criminal Cases Review Commission in the United Kingdom? 

Mr P.A. KATSAMBANIS: I am. 

Mr M. Hughes: The numbers would suggest something to you from that. 

Mr P.A. KATSAMBANIS: We will leave that. It is a different and much larger jurisdiction that also utilises 
different forms of justices. We are not comparing apples with apples with that jurisdiction. I am aware of it. The 
principles are similar, but it is a very different justice system there, particularly in its breadth. 

Sticking to this legislation, I would be interested in those numbers and what the likely additional costs will be. 
I would also be vitally interested in what additional services or funds will be provided to existing services that 
support victims of crime and what rights victims would have during the appeal process, because that is the 
unresolved issue here. Where do victims fit into this process? 

As I indicated at the outset, we do not oppose this bill. We have some serious concerns and we unashamedly 
approach it from the perspective of victims; however, we strongly recognise that innocent people should not be 
incarcerated. We recognise that there have been failures in our justice system in the past. It is an excellent system. 
We would like to say it is perfect, but it is not infallible. Existing provisions to deal with its fallibility have been 
successfully utilised in Western Australia. We are not sure how much more this legislation will add to it from the 
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perspective of allowing people to prove that they are innocent when fresh and compelling evidence comes to light, 
but we are wary of the impact on victims. 

Mr J.R. Quigley: Just on that question of how many people are likely to come through the system, how many 
appellants and what resources, after further discussions with the Director of Public Prosecutions, who has an 
interest in maintaining convictions, and the head of jurisdiction at the court, we settled upon an amendment, which 
is on page 11 of the notice paper. It slightly modifies the definition of “fresh”. 

Mr P.A. KATSAMBANIS: We will discuss that. 

Mr J.R. Quigley: We will have to go into consideration in detail to move that amendment. The director was 
satisfied—we will discuss that later—that this will also have a dampening effect on numbers. 

Mr P.A. KATSAMBANIS: Okay, good. I was hoping to get to that during the consideration in detail stage, sooner 
rather than later. Thank you for that, Attorney General. We will briefly discuss that when we get to it. 

Because of our concerns and the concerns I think the public has about this new and rather different, let us say even 
radical, regime that is being introduced, I am concerned about the time between the introduction of the new act 
and the first review that is due under this bill on the fifth anniversary of the day on which the Criminal Appeals 
Amendment Act 2019 section 4 comes into operation. There is never a right number, and in the Ticket Scalping 
Bill 2018 we just debated a moment ago, the Attorney General indicated that a five-year review period was good 
enough for a matter that is not of a serious criminal intent. But in these sorts of very serious matters, I would expect 
that a shorter review period, especially for the initial review, would be warranted—a two or three-year review 
process—to not only iron out some of the definitional issues, but also see what is happening in process. Perhaps 
that review could tease out that more resources are needed. I know that any Attorney General of any time would 
be happy to have a compelling argument for more resources. I put that on the table. I will not be running an 
amendment on it, because it will not get through this house unless the Attorney General and the government agree 
to it, but I put that on the table as a possibility, that perhaps we can shorten that period of first review to over two or 
three years, because it would be valuable in sending the message, particularly to victims of crime, that if anything 
is going wrong, we will review it quickly rather than leave it for five years. I know the Attorney General might 
say, “Look, if we think there’s something wrong, we will fix it anyway; we won’t wait for review.” 

Mr J.R. Quigley: Your helpful contribution is being viewed live by the DPP, who texted to say that it will take 
some years for the cases to work through, and that is why we’ve lobbed at five years. It might be in another place, 
so my adviser is saying that these things take quite a bit of time forensically to work through the system. 

Mr P.A. KATSAMBANIS: I recognise that. I hope that it does not take years and years for each individual case. 
That also raises that concern again that it could be a long process from start to finish. It is a second or subsequent 
appeal. Again, that length of process adds to the problems, and the stress and strain on victims of crime and their 
families. That is the fear here. I take the interjection, and the information provided by the Director of Public 
Prosecutions, who is intimately aware of how this process works. I recognise that. We are trying to measure how 
long a piece of string is here, and it is a system that we know, at that top end of serious indictable offences, takes 
a long time anyway, but again I put out in good faith that five years for a review is still too long. I think three years 
would be better, but that is for the Attorney General to consider. Otherwise, I will let other members who are 
interested in this legislation speak on it and again indicate that the opposition will not oppose this bill. I point out 
that we are not jumping out of our skins about this bill, particularly because we are concerned at the impact this 
will have on primary and secondary victims, and their families. 

MR P.J. RUNDLE (Roe) [12.38 pm]: I rise to make a brief contribution to the Criminal Appeals Amendment 
Bill 2019, which the Nationals WA will not be opposing. It is an important bill. When I look at the track record 
of some of the cases that we have seen over the last 10, 15, 20 years and even further back, with the likes of 
Darryl Beamish, I see that those many cases over the years indicate that this legislation is required.  

I take on board the comments of the member for Hillarys. We need to always look at the victims of crime as well as 
the perpetrators. The purpose of the bill is to amend the Criminal Appeals Act 2004, introducing the statutory right 
for an offender convicted of an offence on indictment to bring a second or subsequent appeal to the Court of Appeal 
against conviction if there is either fresh and compelling or new and compelling evidence relating to the offence. 
The bill allows for an offender convicted of an offence to bring a second or subsequent appeal to the Court of Appeal, 
and it is against the conviction, not against the sentence. 

The definition of “fresh and compelling evidence” is important in respect of the offence or the conviction. In 
today’s world, the advances in technology and DNA testing and the many other forensic advances that we have 
seen over the last couple of decades are probably the most important elements in creating fresh and compelling 
evidence. Another element is situations in which witnesses change their story or witnesses come forward who 
were not previously prepared to come forward. 
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The bill has significant safeguards to protect against the flood of appeal applications that I suspect will come forth 
if or when this legislation goes through, because as members can imagine, there is a raft of convicted people out 
there—or rather, in there—who will be looking to lodge appeals. As I have said before, I think it is absolutely 
essential that the victims are looked after and treated as a priority in this scenario. I am sure the Attorney General 
is well and truly aware of that. As we know, every time an appeal comes up, the victims and their families have to 
be dragged through it, and it can be very taxing and emotionally disturbing for them. 

The provision for new and compelling evidence under proposed section 35I(4) requires the Court of Appeal to 
allow an appeal based on new and compelling evidence if it is satisfied that, in light of all the evidence, the evidence 
establishes that the offender is innocent. The effect of this provision is that in considering new and compelling 
evidence in combination with evidence previously adduced at trial, the Court of Appeal must allow the appeal if 
it is satisfied that the offender is innocent on the totality of evidence presented. 

There is similar legislation in South Australia and Tasmania that the Attorney General has referred to in the past. 
As we know, the Attorney General is a proponent, one could say, of removing politics from criminal appeals. 
I note that in his second reading speech he spoke about the discretionary powers of an Attorney General who might 
potentially be reluctant to deal expeditiously with some of these matters. I think that is a comment to take on board 
because we do not want politics coming into this type of scenario. We do not want appeals sitting on the desk of 
the Attorney General for months or years on end. An advantage of this legislation is that it removes the politics. It 
does not reduce the powers of the Attorney General because the Attorney General will still have the power to look 
at appeals and refer them to the Court of Appeal. I guess it is a double-edged sword for a convicted person to have 
the ability to have fresh and compelling evidence considered, while the Attorney General still has the ability to put 
cases through to the Court of Appeal. 

I turn to a couple of examples of wrongful convictions in Western Australia. There was the case of Andrew Mallard, 
who was wrongfully convicted in 1995 of the murder of Pamela Lawrence. After appeal to the High Court, his 
conviction was quashed and he was released in 2006. In the original case, the Mallard family sought the help of 
journalist Colleen Egan, who is actually in the gallery here today. There was some back-and-forward, and despite 
fresh evidence in the initial case, another appeal went to the High Court in 2005 and eventually he was released, 
in 2006. Despite the fact that there was an initial appeal and despite the fact that there was fresh evidence, there 
was also some concealed evidence. It was important that the eventual appeal went to the High Court and he was 
released in 2006. I am sure part of reason for the Attorney General’s bringing this legislation forward is that he 
was involved in that case, along with Colleen Egan and Malcolm McCusker, QC. Mr McCusker is also very highly 
respected; I respect him very highly, and I know that he has been involved in several such cases over the years. 

Another case was that of the Mickelberg brothers, who were wrongfully convicted in 1983 of the Perth Mint gold 
swindle. Ray served eight years, Peter served six years and Brian’s conviction was overturned after he had served 
nine months in prison. Once again, there were several appeals over the decades. The police continued to provide 
false evidence but finally, in 2004, the Court of Appeal quashed the Mickelberg brothers’ convictions. Following 
admissions of corruption by police officer Anthony Lewandowski, they were finally successful on their eighth appeal. 

The case of John Button was another such case. He was convicted in 1963, served 10 years in prison, and was eventually 
acquitted in 2002—nearly 40 years later—based on fresh evidence relating to the confession of Eric Edgar Cooke. 
The other night I was listening to a podcast about the 1961 conviction of Darryl Beamish. He served 15 years in 
prison and was acquitted in 2005, based once again on fresh evidence from Cooke’s confession. 

These are the sorts of cases that, as the years go by, have involved the provision of false evidence and police 
harassment. There are unfortunately any number of cases in which people have been left in jail for too long. That 
is a tragedy for those people, but we must always take into account the victims as well. That is so important.  

Several other cases have happened during the years, such as the case involving Chris von Deutschburg. As was 
mentioned earlier, the case involving Scott Austic is still out there at the moment. They are the cases that support 
this legislation. It is important that fresh and compelling evidence is taken into account. I pointed out that the 
Attorney General will still have those powers, which I think is important. The proposed amendments in the bill 
will operate retrospectively, which is important. The National Party will not oppose this legislation. 

Debate interrupted, pursuant to standing orders. 

[Continued on page 4438.] 
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